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Abgract
Principle of transboundary liability plays an important role for urban sustainability. The use of the principle of transboundary liability to the area of
urban sustainability, largely in response to the necessity of each individual state to protect their rights and interests in order to safeguard the
environment in urban area. Therefore, this paper will examine the use of the interest approach, which concerns with costs and benefits, which
promote the principle of transboundary liability in relation to the urban sustainability from the legal perspectives, identify actions, which deal with
the protection for the environment as well as atool for the achievement urban sustainability based on the concept of sustainable development.
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Introduction

Urban sustainability asdescribed by many researchersisamixture
of variousfeatures of lifeincluding culture, social, economic and
environment . Abdul Samad et al.?* further defined urban

sustainability as a capacity to sustain the quality of life value or
towhich weaspire. In operational words, itisusually analysesas
ornamental the environment, social, cultural and economic well-
being of current and futureinhabitants?. Urban sustainability has
also been submitted as related to the concept of sustainable

devel opment.

I nterest Approach

According to Barrett 2 and Hasenclever et al. ® the interest
approach is one of the essential elements that influence in
environmental cooperation, which includes urban surrounding to
achieve sustainabl e devel opment. These scholars al so argue that
thisapproach hel ps states around the globeto realise the common
interests during the environmental cooperation negotiations5¢,
Thisinterest approach can be divided into two groups¢, namely,
the first group that emphasises on the international institutions
asfocal point, meanwhile, the second group which, derived from
individual state needs and capacity.

The first group emphasises on the international institutions
effort to bring together states around the globe to realise the
common interests that balance with benefits and costs
involvement in creating environmental cooperations . The
international institutions always ensure that all states will be
benefited with the cooperation being created in order to achieve
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joint gainsand to reduce potential costs expenditure. Nevertheless,
theinternational institutions are capable of making all statesthat
are involved to notice the common interest in that particular
environmental cooperations even when the el ementsthat brought
them in the first place being no longer effective . As for
Hasenclever et al. ® this situation is “ cooperation under the
umbrella of anarchy” or “utilitarian” approach. In addition,
Hasenclever et al. ® al so regarded this approach asagametheory.
Meanwhile Keohane 7 and Oye *° argued that the international
institutionswill not be ableto fulfill the optimal outcomesof every
member state, for instance, inthe position of the prisoner’ sdilemma
game " °, However, the international institutions may facilitate
and smooth the progress of gaining common benefits by
heartening reciprocity in the negotiation, which treated others as
you would like to be treated with upgrading level of
communication and information. Therefore, the international
institutions will able to persuade state response in order to
maneuver resultsin theinternational environmental cooperations.
According to Barrett 2, the second group islessfocus on using
international ingtitutions, instead, using the gametheory asvehicle
to gain environmental co-operations from the interest approach.
Asfor Barrett 2, interest in environmental cooperations must be
derived from individual state needsand capacity. Each individual
statewill calculateit own benefitsand perceived coststhat will be
incurred. Interest of astate begins, when aparticular issuethat is
being raised has shown alot of benefits to the said state 2521 22,
Finaly, itisvery important to bringintheinterest approachinthe
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negotiations of creating of the environmental co-operations,

regardless, if theinterest approach isusing the first group theory
or the second group ideas. The main purpose to build up the
environmental cooperationsistotackleenvironmenta problems?52-2
inurban areaand subsequently ableto achieve urban sustainability
based on the concept of sustainable devel opment.

Sustainable Development

The concept of sustainable devel opment has been defined by the
World Commission on Environment and Development as

‘development that meets the needs of the present generation

without compromising the ability of thefuture generationsto meet
their own needs.” The above-said concept covers two essential

scopes, i.e. environment and social aspects. This concept of

sustai nable devel opment has been highlighted in the 1992 United
Nations Conference on Sustainable Devel opment in Rio de Janeiro,
as the results, Agenda 21 and Rio Declaration has been

established. According to Sands 22, Agenda 21 emphasises the
following matters, which include sustainable human settlement,
popul ation, consumption pattern, poverty and human health 2125,
On the other hand, Mensah 8 stated that the Rio Declaration

addresses on mankind entitlements and rights, which include
health and productivelife8 18,

Basically thisconcept of sustainable devel opment has been an
element intheinternational legal framework since early as 1893.
According to the case of United States of Americav Great Britain
(1893) 1 Moore'sInt. Arb. Awards 755, well known as Pacific Fur
Seal sArbitration, wherein thiscase the United States of America
has stated that aright to make sure the appropriate and lawful use
of sealsand to protect them, for the benefit of human beings, from
meaningless destruction 3161719,

Sands® indicated that this concept of sustainable devel opment
isperhapsthe greatest contemporary expression of environmental
policy, commanding support and presented as a fundamental at
the Rio Summit, Rio Declaration on Environment and Devel opment
inyear 1992161925 AccordingtoArticle 33 of theLome Convention
1989 statesthat in theframework of this Convention, the protection
and the enhancement of the environment and natural resources,
the halting of deterioration of land and forests, the restoration of
ecological balances, the preservation of natural resources and
their rational exploitation are basic objectives that the African-
Caribbean-Pacific (ACP) states concerned shall striveto achieve
with Community support with a view to bring an immediate
improvement in the living conditions of their populations and to
safeguarding thoseof futuregenerations® #1618, The above-mentioned
Article 33 introduces into legal framework the concept of
sustainable development with one of the approach under the
principleof transboundary liability.

ThePrincipleof Transboundary Liability

Rio Declaration has laid down essential obligations, which

contribute the growth and the devel opment of the environmental
management and environmental law 2. One of the essential

obligationsisonthe matter that all statesintheworld arerequired
to ensure not to cause environmental harm to other states. This
obligation has been laid down under the Principle 2 of the Rio
Declaration, which states that: “ States have, in accordance with
the Charter of the United Nations and the principles of the
internationa law, the sovereignright to expl oit their own resources
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pursuant to their on environmental and development policies,
and the responsihility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of
other statesor of areas beyond thelimitsof national jurisdiction.”

The above-said obligation is clearly reflect recognition of the
principleof transboundary liability. The principle of transboundary
liahility isderived and based on thelegal maxim of sic uteretuo, et
alienum non laedas which means “one should use his own
property in such a manner as not to injure of another” 120, This
principle of transboundary liability has been adopted in the case
of United Statesv Canada (1941) 3RIAA 1905, well known asTrail
Smelter Case. Inthiscase, the principle of transboundary liability
was subsequently relied upon and further explained by theArbitral
Tribunal 2,

Thefact of the case: At aplace called trail situated in Canada,
which about 10 miles from the border between United States of
America and Canada where the Canadian Consolidated Mining
and Smelting Company had run activities that concerned about
smelting zinc and lead. These activities had caused the emission
of fumes. These fumes that contained sulfur dioxide had
contributed to the damage to the plantations and land in the
territory of the United States of America. In the year 1931, the
United States of America—Canadalnternational Joint Commission,
which was formed under the Boundary Waters Treaty, 1909, had
made decision and required Canadato pay United Statesof America
for theamount of US$350,000.00 asfor the compensation. After
that, the above-mentioned smelting company continued to run
the operations and activities as usual. United States of America
had made complaintson further damage suffered. Only intheyear
1935, the United States of Americaand Canadaagreedto forman
arbitral tribuna on the above-mentioned matter. Later, both
countries signed up a convention, where both countries
submitting the above-mentioned disputeto theArbitral Tribunal.
The Arbitral Tribunal held that: “...under the...international
law...no state hastheright to use or allow to use of it'sterritory in
such amanner asto causeinjury by fumesin or to theterritory of
another or the properties or personsthere in, when the caseis of
serious consequence and the injury is established by clear and
convincing evidence.” Therefore, theArbitral Tribunal, gavethe
decision in favour to the United States of America, where the
above-mentioned smelter company required ensuring that the
company operationsand activities shall not cause fumesinto the
territory of the United States of America.

The above-mentioned decision has made the establishment of
the growth of the principle of transboundary liability and
environmental protection. The principle of transboundary liability
has been re-affirmed by the International Court of Justice in the
year 1949. Thisisbased on the case of United Kingdom v Albania
(1949) 1CJ 4, well known as Corfu Channel Case. In this case,
where the International Court of Justice held that under the
international law, Albaniawasfound guilty and held responsible
towards the explosions, which caused alot of damage. The said
explosions occurred in Albanian waters on 22™ October 1946. The
above decision is based on the application of the principle of
transboundary liability from thecaseof “Trail Smelter Case” with
an additional input, where every state is required to inform and
notify other states of any harm and danger. If a state failed to
notify another state of the said matter, the International Court of
Justice shall beimposed award to theinjured state on theliability
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for failure to disclose information of the said matter that could
have reduced danger and harm toward the other state. Based on
the above discussion by the above-said cases, it is clearly that
the principleof transboundary liability haspromoted two important
obligations. There are @) international co-operation and good
neighbourliness and b) state responsibility not to cause
environmental harm and damage.

International co-operation and good neighbourliness:

Obligation of ‘international co-operation and good

neighbourliness’ has been laid down based on Article 75 of the
United Nation Charter in connection with commercial, social and
economic subjects, which has been defined into the devel opment
and application of rules promoting international environmental
protection co-operation'* 15 2, Therefore, there are many
international environmental treaties, other international acts,
international agreements and international declarations, which
reflect the international cooperation and good neighbourliness
that derived from the principle of transboundary liability 24152,
such asthe Stockholm Declaration, the World Charter for Nature,
the ILC Draft Articles on International Liability and the Rio
Declaration and the Montreal Protocol 41522,

State responsibility not to cause environmental harm and

damage: International law doesnot permit states around the globe
to run operations and activities within their jurisdiction without
concern for the protection of world environment % 24 27,

International law also requires states to take adequate and

reasonable measures to regulate and control sources of serious
environmental harm and pollution within their jurisdiction. This
obligation has been imposed to all states around the globe to
prevent, reduce and control environmental harm and pollution
within their jurisdiction. Thishas been supported and reflected in
awardsand decisionsin arbitral tribunalsand also in international
courts of justice 12427,

Urban Sustainability and the Principleof Transboundary

Liability: Lookink at I nterest Approach
Based on the above discussion, according to paragraph 7 of the
Bergen Ministerial Declaration on Sustainable Devel opment, 1990
states that inter alia, “ Where there are treats of serious or
irreversible damage, lack of full scientific certainty should not
be used as a reason for postponing measures to prevent
environmental degradation.” It is clearly that the above-said
provision triesto emphasi ze the adoption of theinterest approach
by promoting the principle of transboundary liability in order to
achieve sustainable development by using the words of “should
not be”.

On the other hand, the principle 15 of the Rio Declaration
provides that inter alia“ Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be
used asreason for postponing cost-effective measuresto prevent
environmental degradation.” This provision of the Rio
Declaration has highlighted that the application of the interest
approach on costs and benefits, which include urban area by
promoting the principle of transboundary liability in order to
achieve sustainable devel opment as mandatory based on thewords
of “shall not be”.

An additional essential transformation would be adopted by an
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interpretation of the principle of transboundary liability, increesngly
extensvdy held that would shift theburden of proof %222, Based on
the current approach that isthe principle of transboundary liability
approach, would shift the burden of proof and need the project
proponent who intends to develop a project to bring evidences,
which the said project will not cause harm to the environment in
order to attain sustainable development > 2%, Whereas, the
traditional approachesindicate that the burden of proof ison the
shoulder of the party who oppose a development project. Later
the oppose party to the (mentioned) development project is
required to bring evidences to proof that the (mentioned)

development project islikely to cause harm to the environment
16.21 which includes urban areain order to achieve sustainable
development.

Conclusions

Thelegal standing of the interest approach on costs and benefits
urban area by promoting the principle of transboundary liability
in order to achieve sustainable development is still developing, at
least, nevertheless, there is enough proof of states conduct and
put into practiceto give good reason for the wrapping up that the
above-said principle as highlighted in those above-mentioned
treaties have recently acknowledged the satisfactorily extensive
support to permit an excellent argument to be created which it
reflectsthelegal standing to ensureto urban sustainability through
the interest approach on costs and benefits.
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