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Abgract
The law of tort on private nuisance plays an important role in protecting individuals from contaminated and polluted drinking water in order to
safeguard safety. The use of the law of tort on private nuisance in the area of an individual’s protection is largely in reply to the necessity of each
individual to protect hisrights and interestsin consuming drinking water. Therefore, this paper examinesthe use of thelaw of tort on private nuisance
inrelationto theindividual protection on the drinking water safety from Malaysian laws point of view. Morover it identifies actions and caseswhich
aredealing with individual protection on contaminated and polluted drinking water from the Malaysian legal perspectives and lastly, discussthe law

of tort on private nuisance as a means to protect individuals from contaminated and polluted drinking water in Malaysia.

Key words: Safety of drinking water, law of tort on private nuisance.

Introduction

Water is one of the components of the environment and very
precious to living creature, especially to the human being for
drinking water consumption?#16.17.18  Hence, itisvery crucial to
acquire further concern to al of the environmental components,
which includes the drinking water. A good environmental

management will guarantee the drinking water be maintained
appropriately as well as a good protection for the safety of the
drinking water. Environmental management can bedivided into 2
parts 461  The first part is the environmental management
through non-legal approaches and the second part is the
environmental management through legal means " %°, The
environmental management through non-legal approachesisable
to bedonethrough guiddlines, public palicies, education, research,
monitoring and development plans® 7223, On the other hand, the
environmental management through legal approachesis ableto
be done through the implementation of the laws enacted by

legislative bodiesin the country &9 2427.28.30,

Law governstherelationship of the individuals with the State
and al so between one another. An easy approach to examine how
it operates in the legal system isto classify it in the light of its
relationships?. Law may be classified into three parts. There are
“PublicLaw”, “ PrivateLaw” and “International Law”. Publiclaw
governs the relationship between the State and the individuals
and as for private law, also known as civil law, governs the
relationship between an individual and another individual *°.
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Meanwhile, international law governs the relationship between
the State and another State ' 12,

These above-mentioned laws play animportant rolein relation
toindividual’s safety on drinking water. The devel opment of the
law on individual’s safety on drinking water is not solely based
on public law aone. Private law has also made contribution to
serve similar function in protecting the individuals on the saf ety
in consuming drinking water. Private law, especially the law of
tort, serves as a mechanism to protect individual’'s safety in
consuming drinking water. Thelaw of tort may be subdividedinto
several areas of law dealing with different types of matters,
affecting the actions, rights and remedies of the injured parties.
There are private nuisance, trespass and negligence 1112, Asfor
this paper, thediscussion will belimited tothelaw of tort focusing
on private nuisance in relation to individual’s protection on the
safety in consuming drinking water, from Malaysian legal
perspectives.

Safety on Drinking Water and ApplicationtheL aw of Tortin
MalaysiaFocusing on Private Nuisance
Thereisno specific statute that governsthe law of tort on private
nuisancein Malaysiaespecially towards safety on drinking water.
Inthe event wherethereis no specific statute governsaparticular
privatelaw, therefore, Civil Law Act, 1956 will comeintothepicture.
Therefore, wewill refer to the section 3 of the Civil Law Act, 1956.
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Section 3 of the Civil Law Act, 1956 laysdownthat: “ 3 (1) Saveso
far asother provision has been made or may hereafter be made by
any writtenlaw inforcein Malaysia, the Court shall:
(a) in West Maaysiaor any part thereof, apply the common
law of England and the rules of equity asadministeredin
England on the 7" day of April, 1956;
(b) in Sabah, apply the common law of England and therules
of equity, together with statutes of general application, as
administered or inforcein England, onthe 1% day of December,
1951;
(c) in Sarawak, apply the common law of England and the
rules of equity, together with statues of general application,
as administered or in forcein England, on the 12 day of
December, 1949.
Provided that the said common law, rules of equity and statutes of
general application shall be applied so far only as the
circumstances of States of Malaysia and their respective
inhabitants permit and subject to such qualifications as local
circumstances render necessary.”

Based on the above-mentioned section 3 of the Civil Law Act,
1956, therefore, law of tort on private nuisancein Maaysiatowards
safety on drinking water isbased and referred to the English law
of tort on private nuisance.

Law of Tort on PrivateNuisance
A private nuisanceisreferred to any unlawful interferencewith a
person’s use or enjoyment of land or of some right over or in
connection with it %, Hughes ® further explained on the private
nuisance asfollows:
(a) Interference with use and enjoyment of land, for example,
inthe caseof Bonev Sede[1975] 1All ER 787,[1975] | WLR
797. Interference occurred as aresult of an unpleasant smell
arising from aneighboring pig farm.
(b) Actua physical interferencewith land itself, for example,
inthe case of Meux’sBrewery Co. v City of London Electric
Lighting Co.[1895] 1 Ch 287, where powerful vibrating from
engines on neighboring land cause damage to the structure
of plaintiff’s house.
Likewise, Lord Scott in the case of Read v Lyons & Co. Ltd.
[1945] K.B.216, 236; defined private nuisanceas:

“Private nuisance as unlawful interference with a person’s use
or enjoyment of land or someright over, or in connection with it.”

Thedefinition pointed that law of private nuisanceisconcerned
with the unlawful interference with a person’s use or enjoyment
of land, some right over, or in connection with it. The essential
difference between private nuisance and other law of torts, such
as law of negligence and law of trespass which the protection
afforded isdirected towards controlling proprietary interestsrather
than the control of individual’s activities and conduct 3. Thus,
the law of private nuisance which gives the protection of
proprietary interests may provide a general help to members of
public asameansto protect environment.

Norchaya?® explained that in an action of private nuisance, the
plaintiff must prove interference with the enjoyment of hisland.
Therefore, a plaintiff must have an interest in land to be able to
suein private nuisance, unlike aclaim based on public nuisance,
which does not requirethe plaintiff to have any interest over land.
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Person who has an interest over landisaland owner, atenant and
alicensee, who has been granted alicense to use the land for a
particular purpose.

Important Factorsunder theL aw of Tort on PrivateNuisance
One important concept in the application of the law of private
nuisance is the “reasonableness’. For nuisance, reasonableness
is measured by balancing the rights and interests of both parties
—the plaintiff and the defendant. Interference becomes unlawful
and constitutes a nuisance when it unreasonably interferes with
theplaintiff’senjoyment of hisland. Inthe case of Saunders Clark
v Grosvenor Mansions Company Limited and D’ Alles-Sandry
[1900]2 Ch.D.373, Lord Buckley stated that, the court will consider
whether the defendant is using his property reasonably or not. If
he is using it reasonably, there is nothing which at law can be
considered a nuisance; but if he is not using it reasonably, the
plaintiff isentitledtorelief.

In assessing the balance between the reasonableness of
defendant’s conduct and its impact on the plaintiff’s ownership
rights, the court will takeinto consideration fivefactors: locality,
duration of interference, the sensitivity of the plaintiff, intention
of the defendant, and the utility of the defendant’sactivity 213152,

Locality: Thelocation of the plaintiff’sand defendant’s premises
is relevant consideration in assessing whether the defendant’s
activity is unreasonable and amount to substantial interference.
Thecaseof St. Helen's Smelting Co. v Tipping [1985] 11 HL C 642
illustratesfactor onlocality. The plaintiff acquired an estatewhich
was situated in a manufacturing area. The smoke from the
defendant’s copper-smelting factory had caused considerable
damage to the trees on the plaintiff’s estate.

Lord Westbury L C distinguished between a physical damage
(actual damage to the property) and non-physical damage
(personal discomfort). The factor of locality is not taken into
consideration of aprivate nuisance, which causes actual damage
to the property. However, the factor of locality is essentia to
determinewhether apersonal discomfort can be considered under
legal action. Inthiscase, the respondent/plaintiff isableto prove
to court that this caseis based on a private nuisance, which causes
actual damage to the property, where the factor of locality is not
taken into account 2131529,

In Syarikat Perniagaan Selangor Sdn. Bhd. v Fahro Rozi Mohdi
& Ors[1981]2 ML J 16 (FC), the appellant who had alease over a
piece of land had agreed and promised to usethe land asaskating
ring, restaurant and a cinema. The appellant subsequently build
an open stage and staged some shows. He also opened a
discotheque. The court held that people who lived in the town
areamust be prepared to accept alot of noisefrom their neighbors
and he himself may make noise. However, no one hastheright to
create excessivenoise. Similarly, apersonisnot required to tolerate

an excessivelevd of noisewhichisunreasonableand isanuisance®
13,15,29

Duration of interference: Duration of the interference made by
the defendant must be constant or occursvery often. The plaintiff
isrequired to proveto the court that the duration of theinteference
caused by the defendant, is not considered astemporary basisin
nature.

InHarrison v Southwark and Vauxha | Water Co. [1891]2 Ch.409,
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the defendant was a water company which had dug a shaft to
pump water from land adjacent to the plaintiff. As shaft wasbeing
sunk the pumpsthat were being used created a continuous noise.
Plaintiff brought an action in nuisance to stop the noise. The
court held that the duration of the interference caused by the
defendant in this case was not permanent in nature 2 131529,

The sensitivity of the plaintiff: The law of nuisance is not
sympathetic to a plaintiff who is extra sensitive, whether the
sensitivity is related to the plaintiff himself or to his property.
Sensitivity cannot be used as a basis for claiming that the
defendant’s conduct constitutes an unreasonable and substantial
interference, but once unreasonable and substantial interference
is established, sensitivity will not deprive the plaintiff from
obtaining the remedy 2131520,

Based on the case of Robinsonv Kilvert[1881]41 Ch. D. 88, the
defendant wasin the business of making paper boxes. The process
involved using hot air. The plaintiff who lived in the floor above
the same premises was in the business of selling special paper
which was sold according to weight. Naturally, the hot air from
the defendant’s place caused the moisture in the plaintiff’s papers
to dry up. The raised temperature in the plaintiff’s premises did
not inconvenience the plaintiff’s workers and it would not have
affected normal paper. The court denied the plaintiff’sclaim for
compensation on the ground that ordinary paper would not have
been affected by hot air, and therefore the plaintiff’s property was
extraordinary sensitive2 13152,

I ntention of the defendant: In nuisance, to determinetheissue of
reasonableness, the court may take into account the purpose or
“malice” of thedefendant’sactivity. The existence of malice may
causethe defendant’s act to be unreasonable. For example, inthe
caseof Christiev Davey [1893] 1 Ch.316, the plaintiff wasamusic
teacher who conducted music class at her house. Her neighbor,

the defendant, did not like the soundsfrom the musical instruments
and in turn shouted, banged at the adjoining walls, and clashed
pots and pans whilst the plaintiff was conducting her classes.

The plaintiff took legal action against the defendant on the basis
that the defendant had caused interference by creating

unreasonabl e noise to disturb the plaintiff. The court found that
the defendant was maliciousin hisactionsand an injunction was
granted to the plaintiff 2131529,

Theutility of thedefendant’sactivity: Plaintiff isrequiredto prove
to the court that the defendant’s activity that caused interference
totheplaintiff isnot utility advantage and benefit to other public
members. If the defendant’s conduct benefits the members of
public generally, itismorelikely that the conduct will not be deemed
unreasonable. So, a claim for building of schools, factories,
government hospitalsand power stations, although giving riseto
interference in the form of noise and dust to nearby residents,
would probably be denied on the basis of the utility derived from
the construction of thefacilities2 13152

According to the case of Adamsv Ursell [1913]1 Ch. 269, the
defendant was selling fried fish in the shop, which waslocated in
the residential part of the street. Faced with the claim for an
injunction, he argued that his business benefited the public,
especially the poor and therefore the smell produced by histrade
was justified. The court rejected the defense as the plaintiff’'s

1074

comfort and convenience also had to be considered 2 131529,

Conclusions
Malaysia had depended very much on the existing institutional
and legal arrangementsfor theimplementation of itsenvironmental
policy objectivesand strategies. Thus, legislativeisanimportant
tool to manage and protect the environment as well as towards
safety on drinking water. According to Bell 2, the development of
thelaw relating to the protection on safety of drinking water isnot
solely governed by the realm of public and administrative law.
Private |law provides ageneral help to the members of the public
asamean protection and ensure the safety on drinking water. For
that reason, members of the public can appoint any law firmsto
represent and bring cases to the court.

Therefore, it isrecommended to apply thelaw of tort on private
nuisance as an aternative to the existing law and regulations.
Nuisanceisthat branch of thelaw of tort most closely concerned
with protecting the environment which includes safety on drinking
water. The whole of the law of private nuisance represents an
attempt to preserve abalance between two conflicting interests,
that of one occupier in using hisland as he thinksfit, and that of
his neighbour in the quiet enjoyment of hisland %. Thus, efforts
should betaken to create awareness among members of the public
aswell astothelawyersto apply thelaw of private nuisanceasan
aternative in controlling damage to the environment as well as
safety on drinking water.
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